Attack of the Medicaid RACs

By Sara Kay Wheeler and Stephanie L. Fuller, King & Spalding LLP, Atlanta, GA

* This article provides an overview of the
anticipated Centers for Medicare and Medicaid Services (CMS)
framework of the Medicaid RAC program, given the guidance
that has been released by CMS to date.

Goal of the Medicaid RAC Program

The purpose of the Medicaid RAC program is to identify
improper Medicaid payments. CMS estimates that the
Medicaid RAC program could save the federal Medicaid
program $80 million in fiscal year (FY) 2011, $170 million in
FY 2012, $250 million in FY 2013, $310 million in FY 2014, and
$330 in FY 2015.° CMS notes, however, that these estimates

are “highly uncertain.” It is clear that states currently are
under pressure to balance their budgets, given that Medicaid
spending has expanded dramatically while state revenue has
declined.

CMS Prepares for Medicaid RAC Implementation
CMS is preparing for the implementation of the Medicaid
RAC program.” CMS issued a proposed rule for the Medicaid
RAC program on November 10, 2010 (the Proposed Rule).
According to the Proposed Rule, states must contract with one
or more Medicaid RACs. States were required to submit a State
Plan Amendment attesting that the state will either establish a
Medicaid RAC program or seek exemption from the program
by December 31, 2010, unless the state requested, and CMS
granted, an extension. Importantly, CMS makes clear in the
Proposed Rule that Medicaid RACs are not intended to replace
current Medicaid program integrity or audit efforts.

Industry participants naturally are wondering when to expect
Medicaid RAC activity. Originally, CMS proposed an April 1,
2011, implementation date for state Medicaid RAC programs.®
On February 1, 2011, however, CMS issued a bulletin speci-
fying that states will not be required to implement their
Medicaid RAC programs by April 1, 2011.° Rather, a new
implementation date will be published in the Medicaid RAC
Final Rule. CMS did not provide additional insight on when it
expects to issue the Final Rule other than it will be issued later
this year.??
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While CMS has not issued the Final Rule, the Proposed
Rule provides some insight on the likely scope of the Medicaid
RAC program. States are required to contract with one or more
Medicaid RACs to audit Medicaid claims to identify under-
payments and overpayments."! Medicaid RACs will review
post-payment claims consistent with state laws and regula-
tions.!? Like Medicare Part A and Part B RACs, Medicaid
RACs will be compensated on a contingency fee basis for the
identification of overpayments. While CMS is allowing states
some flexibility in determining the specific Medicaid RAC
payment formula, resulting contingency fees may not exceed
that of the highest contingency fee Medicare RAC arrange-
ment—which is currently 12.50%—unless the state submits,
and CMS approves, a waiver of the specified maximum contin-
gency rate.”” Any amount exceeding the specified maximum
rate is not eligible for federal financial participation, unless
a waiver of the specified maximum rate has been approved
by CMS.* With respect to the identification of underpay-
ments, the Proposed Rule provides that states may establish a
set fee or reimburse Medicaid RACs on a contingency basis."®
In addition, while providers must be permitted to appeal
Medicaid RAC determinations, states may utilize their current
appeals structure to handle such appeals.’® Comments on the
Proposed Rule were due January 10, 2011. Not surprisingly,
several industry participants including, but not limited to, the
Federation of American Hospitals (Federation), the American
Hospital Association (AHA), and former and current Medicare
Part A and Part B RAC contractors submitted comments on
the Proposed Rule.

Medicaid RAC Programs Likely to Vary State to State
As the Proposed Rule indicates, states will have broad discre-
tion regarding the Medicaid RAC program design and the
number of RACs with which they elect to contract. According
to a supporting statement CMS released in September 2010,
this discretion will enable states to tailor RAC activities to the
uniqueness of their Medicaid program and target areas prone
to improper Medicaid payments.”” Accordingly, Medicaid RAC
programs are likely to vary from state to state. Although CMS
has not issued the Final Rule, states are beginning to issue
requests for proposals (RFPs). A review of some of the RFPs
issued to date confirms that the structure of the state Medicaid
RAC programs will vary unless CMS issues additional bound-
aries in the Final Rule.

For instance, should CMS not establish a national look-
back period in the Final Rule, providers operating in multiple
states would likely be subject to different look-back periods.
For example, the Mississippi Medicaid RAC RFP provides that
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Medicaid RACs will not be permitted to review claims prior
to January 1, 2008, while Ohio’s Medicaid RAC RFP suggests
that Medicaid RACs may not review claims more than five
years past the date of the initial determination. In addition,
the type of Medicaid claims subject to Medicaid RAC review
may vary if CMS does not outline the specific Medicaid claims
(e.g., Medicaid fee-for-service and/or Medicaid managed care)
subject to Medicaid RAC review in the Final Rule. As noted,
the AHA submitted comments on the Proposed Rule and
urged CMS to exclude Medicaid managed care claims from
Medicaid RAC review." Notably, the Ohio Medicaid RAC RFP
provides that Medicaid RACs are only permitted to review
Medicaid fee-for-service claims. Thus, it is conceivable that
the types of Medicaid claims subject to Medicaid RAC review
could also vary state to state.

While the precise limits of Medicaid RAC reviews remains
uncertain at this point, one thing is clear, states will influ-
ence the structure of their Medicaid RAC programs. Thus,
providers operating in multiple states will need to understand
the specific Medicaid RAC framework for each state in which
they operate.
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Duplication of Audits
Given that providers are already subject to audits by an array
of entities including, but not limited to, Medicare Administra-
tive Contractors (MACs), Medicare Part A and Part B RACs,
Zone Program Integrity Contractors (ZPICs), Program Safe-
guard Contractors (PSCs), and Medicaid Integrity Contrac-
tors (MICs), the addition of Medicaid RACs into the already
crowded contractor landscape creates some concern as to
how Medicaid RAC audit efforts will be coordinated so as to
avoid duplicative audits.”” To illustrate the proliferation of the
contractor landscape, below is a map of the various contractors
authorized to review provider claims in Georgia.

As providers are well aware, Medicaid claims already
are subject to audits by the federal MIC program. While
the Proposed Rule provides that states need to ensure that
Medicaid RAC audits do not overlap audit efforts of other
government contractors and state and federal law enforcement
entities, the Proposed Rule does not provide specific guidelines
on how to avoid such duplication. As noted, several organiza-
tions submitted comments on the Proposed Rule, and many
of the comments expressed concern regarding the potential
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duplication of audits.?” Noting the existence of the MICs, the
Federation recommended that the Medicaid RAC program not
be implemented until there are clear guidelines on how coor-
dination among the various state and federal contractors will
be accomplished.? In addition, the Federation suggested that
Medicaid RACs should be excluded from reviewing any claim
for which payment has been denied or issues that are already
addressed by other program integrity contractors.?? Similarly,
the AHA urged CMS to revise the Final Rule to specifically
prohibit Medicaid RACs from conducting audits on claims
under review by a Medicaid Integrity Program contractor

or other entity.” Unless CMS issues clear guidelines on how
states should avoid duplicate audits, states may adopt varying
methods to reduce the risk of duplicative audits. For example,
the Ohio Medicaid RAC RFP provides that the Medicaid RAC
will be required to build and maintain a data warehouse to
minimize duplication of audits.

Conclusion

Providers can monitor the implementation of state Medicaid
RAC programs on CMS’s Medicaid RAC “At-a-Glance”
website, available at www.cms.gov/medicaidracs/home.aspx.

The website includes, among other things, whether CMS
has received a SPA, whether an exception to the Medicaid
RAC program has been requested by a state, and the type of
Medicaid RAC fee structure.

In addition to information released by CMS regarding the
Medicaid RAC program, providers should consider monitoring
state information concerning the Medicaid RAC program, as
the ultimate structure of the state Medicaid RAC programs
will be influenced both by CMS and the states. Although CMS
has not issued the Final Rule and some states have yet to issue
REPs, providers should begin preparing for the arrival of
the Medicaid RACs. Importantly, providers should consider
assessing their contractor preparedness and their ability to
timely respond to Medicaid RACs. @
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