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PREFACE

In January 2006, American Health Lawyers
Association (Health Lawyers) released a Medicaid
Consumer Information Fact Sheet. The Fact Sheet was
prepared to help those who needed to navigate the
unfamiliar requirements of different states’
Medicaid programs and to help those who were
dealing with Medicaid for the first time. The Fact
Sheet provided easy-to-use website links and phone
numbers for the Medicaid programs in all 50 states
and was a starting point to aid those needing assis-
tance in obtaining payment for medical care.

After all the destruction that has happened in the
Gulf Coast areas and Florida, we wanted to provide a
publication that would help individuals who are unfa-
miliar with their new state health laws. I'm confident
that our newly published Medicaid Consumer
Information Fact Sheet will help those displaced indi-
viduals and the healthcare community find, quickly
and easily, the Medicaid information they need for
their new area of relocation.

The Fact Sheet is now a part of Medicaid Basics: A
Question and Answer Guide about Eligibility, Coverage,
and Benefits (Guide). Initiated in 2004, the Public
Information Series is one aspect of Health Lawyers’
public interest commitment as a tax-exempt educa-
tional association. Written primarily for a public
audence, the Public Information Series enables
Health Lawyers’ to share its expertise on topics of
interest to healthcare attorneys and the broader

healthcare community, including healthcare profes-

sionals, healthcare executives, public health agen-
cies, pro bono attorneys, and consumer groups.

The question and answer format in the Guide is
designed to assist individuals understand the basics
about the Medicaid program. It includes a general
overview about the program, eligibility, and cover-
age; a glossary of selected healthcare terms; and
Fact Sheets in English, Spanish, and traditional
Chinese.

Health Lawyers’ Public Interest
Commitment

Health Lawyers’ Public Information Series is one of a
variety of public interest activities conducted by the
10,000-member educational association under its mis-
sion statement pledge “...to serve as a public resource
on selected healthcare legal issues.” The Association
fulfills its public interest commitment through two
types of activities. The Public Information Series and

outreach activities to pro bono attorneys, legal aid soci-

eties, and consumers provide avenues through which
Health Lawyers shares its members’ legal expertise
with society at large. Health Lawyers’ commitment to
public interest also includes a variety of nonpartisan
public policy-related activities that seek to further the
development of sound health policy. These include
sponsorship of the Conversations with Policymakers
teleconference series and periodic issue briefings for
health policy analysts and reporters. Health Lawyers’
public interest activities are financed, in part, through
financial contributions from its members and their
firms or organizations.
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INTRODUCTION

Medicaid Basics: A Question
and Answer Guide about
Eligibility, Coverage, and Benefits

The complexity of the Social Security Act and its
healthcare programs, including Medicare and
Medicaid, is daunting. Indeed, even the courts
entrusted with understanding and interpreting provi-
sions related to these programs freely acknowledge
their bewilderment when confronted with thorny
issues relating to their administration. As a result,
terms like “Byzantine,” “unintelligible to the uninitiat-
ed,” “impenetrable,” and “Serbian bog” abound in
Medicare and Medicaid case law.

Given this complexity and the frequency with which
Congress amends and reforms these programs, it
should come as no surprise that many Americans do
not understand the basic structure of these pro-
grams or the fundamental differences between
them. Even worse, the beneficiaries of these pro-
grams—many of whom are elderly, poor, and/or
unsophisticated—are often forced to navigate these
programs with little or no assistance. Moreover, even
where assistance or resources are available from
state Medicaid programs, legal aid attorneys or per-
sonnel, potential beneficiaries may have no idea of
where to turn for help in understanding their rights
and benefits.

Recognizing the plight of many potential Medicaid
beneficiaries and of the attorneys and other individu-
als who may be enlisted to assist them, the American
Health Lawyers Association (Health Lawyers) deter-
mined that it could furnish timely and useful informa-
tion in this area. As such, the Association developed
Medicaid Basics: A Question and Answer Guide about
Eligibility, Coverage and Benefits (Guide), as part of its
Public Information Series. The Guide will be updated
periodically to account for new trends and additional
information. The Guide can be downloaded free of
charge at www.healthlawyers.org/medicaidguide and
at www.healthlawyers.org/factsheet. We hope it will
provide needed information to potential Medicaid
beneficiaries struggling with basic questions about the
program as well as to attorneys who are confronted
with such questions but who may not be as conversant
with Medicaid as they would like.

This Guide is divided into multiple sections. The pref-
ace identifies the need that led to the development of
the publication. It is an excellent articulation of
Health Lawyers’ public interest commitment and
acknowledges the individuals whose time, efforts, and
expertise were invaluable in producing this resource.

The Question and Answer component of the publica-
tion is divided into several categories:

» Basic information about Medicaid,;
 Eligibility issues;

» Coverage questions; and

e General inquiries.

Legal citations are furnished in footnotes to enable
attorneys to conduct additional research if needed.
The Questions and Answers are the heart of the publi-
cation, and although many questions about Medicaid
are invariably state-specific, Health Lawyers has
endeavored to furnish general information with perti-
nent details. The Association also encourages readers
to contact it with additional questions and answers or
supplemental information that would bolster the pub-
lication or help keep it current.

Three appendices complete this publication.
Appendix A is the Medicaid Consumer Information Fact
Sheet, which includes the web addresses and phone
numbers for all state Medicaid agencies. Those
addresses may be utilized to obtain further contact
information and to answer questions about a particu-
lar state’s Medicaid program and its policies.
Appendix B is the Spanish version of Appendix A,
and a version in traditional Chinese is available
online. Finally, Appendix C is a glossary of relevant
terms related to the Medicaid program.

Health Lawyers hopes that this publication will
become an indispensable resource not only to its
members but also to Medicaid consumers and others
who work and provide assistance in this area. Health
Lawyers is pleased to offer this publication as an inte-
gral part of its mission to educate its members and the
public on health law issues.

Gl . Mo

Joel M. Hamme
President, 2008-2009
American Health Lawyers Association
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1. What is Medicaid?

Medicaid is a joint federal and state entitlement pro-
gram that provides coverage for medical and related
services. Enacted in 1965 by Congress as a compan-

ion to the Medicare program, Medicaid was original-

ly designed as a healthcare program for welfare
recipients.! Today the program is a $270 billion pub-
lic health insurance program for low-income indi-
viduals and the largest long-term care program for
the disabled and elderly.?

2. Is Medicaid a state or federal
program?

Medicaid is a federal and state partnership. The
federal government has established broad guide-
lines for the program and pays for a share of the
program’s costs under a statutory formula.?

Medicaid is a voluntary program for states and terri-

tories. States that choose to participate are required
to meet certain minimum federal standards regard-
ing eligibility and services covered, but otherwise
retain broad flexibility in administering their indi-
vidual Medicaid programs.* Despite the voluntary

nature of the program, every state and territory par-

ticipates in Medicaid.

Although states are responsible for operating their
individual Medicaid programs, the federal govern-
ment possesses significant oversight over these pro-

grams. For example, each state must maintain a writ-

ten state Medicaid plan (known as a “State Plan™) in
order for services provided to its Medicaid popula-
tion to qualify for federal funding. The State Plan
must provide details about administration, eligibility,
coverage of services, beneficiary protections, and
reimbursement methodologies. Exercising its over-
sight function, the federal government must
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approve all State Plans and any changes that are
made to the Plans (State Plan Amendments).®

3. Who pays for Medicaid?

The Medicaid program is generally funded by feder-
al and state government dollars. The federal govern-
ment reimburses states for a share of costs associat-
ed with their Medicaid programs. This federal finan-
cial participation (FFP) is available for two types of
costs incurred by states: those relating to services for
Medicaid recipients and those relating to adminis-
tering the program.® The level of FFP for service
costs varies by state—that is, the federal government
pays a greater share of Medicaid service costs for
some states than it does for others. This is because
the statutory formula that determines FFP provides
greater federal assistance to states with lower per
capita incomes.” FFP for Medicaid services may
range from 50% to 83%.® Administrative costs in all
states are generally matched by the federal govern-
ment at 50% (with the exception of higher federal
contributions for certain types of services).®

States also have the authority to impose limited cost
sharing on certain Medicaid recipients. These obli-
gations, such as enrollment fees, premiums,
deductibles, coinsurance, or co-payments, must be
identified and approved in the State Plan.*® Notably,
recent changes in federal law have provided states
with additional flexibility to utilize cost sharing.

(See Question 13 for additional information.)

4. What is the difference between
Medicaid and Medicare?

Although the Medicare and Medicaid programs
were enacted by Congress at the same time, they
were designed to target different groups of people

1 Social Security Act (“SSA”) Amendments of 1965, Pub. L. No. 89-97; Medicaid: A Timeline of Key Developments. Kaiser Family
Foundation, available at: www.kff.org/medicaid/medicaid_timeline.cfm (last visited April 1, 2008).
2 Historical Health Insurance Tables, U.S. Census Bureau; Medicaid: A Primer, Kaiser Commission on Medicaid and the Uninsured

(July 2005).
3 SSA § 1903 (42 U.S.C. § 1396b).

4 Medicaid: A Primer, Kaiser Commission on Medicaid and the Uninsured (July 2005).
5 See SSA § 1902 (42 U.S.C. § 1396a) (setting forth requirements for State Plans).

6 SSA §§1903(a), 1905(b) (42 U.S.C. §§ 1396b(a), 1396d(b)).

7 SSA §8 1101(2)(8), 1903(a) (L), 1905(b) (42 U.S.C. §§ 1301(a)(8), 1396b(a)(1), 1396d(b)).

8 1d.
9 SSA § 1903(a) (2)-(7) (42 U.S.C. § 1396b(a)(2)-(7)).
10 SSA § 1916 (42 U.S.C. § 13960); 42 C.F.R. § 447.50 et seq.




and to operate in significantly different ways. Both
are entitlement programs—meaning, all individuals
have a legal right to apply for the programs, and, if
they meet the eligibility criteria, they are entitled to
receive coverage.*

Medicare is a federally administered, nationwide
healthcare coverage program for the elderly and the
disabled.? Individuals who reach the age of 65 or
those who qualify for federal disability benefits under
Title 11 of the Social Security Act are eligible to enroll
in the Medicare program.®* The program is uniform:
one set of requirements applies to all Medicare partic-
ipating providers and Medicare beneficiaries.** For
example, under the traditional Medicare program, all
Medicare beneficiaries are entitled to the same cover-
age of services and supplies.’* Healthcare providers
and suppliers must enroll directly with the federal
government in order to participate, and they, in turn,
are directly reimbursed for treating Medicare benefi-
ciaries by the federal government.** Under the tradi-
tional Medicare program, reimbursement for most
services and supplies, except for prescription drugs, is
made according to uniform fee schedules set by the
federal government.”’

Conversely, as described above, Medicaid is a joint
federal and state partnership that provides healthcare
coverage for certain low-income individuals. Although
there are minimum federal standards regarding eligi-
bility, coverage and reimbursement, states have con-
siderable discretion in designing their Medicaid pro-
grams.”® Thus, there are significant differences among
state Medicaid programs with respect to covered pop-
ulations, benefits, cost sharing, delivery systems and
reimbursement to providers. To understand how a
particular state Medicaid program works, individuals
should consult individual state websites and the web-
site for the Centers for Medicare and Medicaid
Services (CMS), at www.cms.hhs.gov/, for more infor-
mation.

5. What is CMS?

The Centers for Medicare and Medicaid Services
(CMS) is a federal agency within the United States
Department of Health and Human Services.”® The

agency is charged with administering the Medicare
program and overseeing state Medicaid programs. As
noted above, with respect to Medicaid programs,
CMS’s role includes approving the fundamental
parameters of the state Medicaid programs as well as
any changes made to the state Medicaid programs.
CMS also oversees other aspects of Medicaid pro-
grams. For example, CMS has recently assumed an
increasingly active role in overseeing how states
finance their Medicaid programs, given the fact that
federal dollars match state expenditures.

6. Why should I apply for Medicaid
coverage?

Medicaid pays for healthcare services that are “med-
ically necessary.” Services include: some prescriptions,
physician visits, adult day health service, some dental
care, ambulance services, some home health, X-ray
and laboratory costs, orthopedic devices, eyeglasses,
hearing aids, and some medical equipment. Medicaid
is also the biggest single payer for long-term care. An
individual may need these items and services and may
qualify if he or she fits within certain categories and
satisfies federal and state financial conditions.

Medicaid is a means-tested program that provides
benefits to certain categories of people who meet rig-
orous income and asset rules. Additionally, people
who need long term care must meet categorical,
financial, and functional eligibility criteria to receive
Medicaid-funded long term care services. They must
be elderly or disabled (meet a state or federal defini-
tion of disability), have limited financial resources,
and meet level-of-care criteria for long term care serv-
ices. Supplemental Security Income (SSI) and other
categorically-related recipients are automatically eligi-
ble. Nationwide, of the 52.4 million people enrolled
in Medicaid in 2003, about 4.7 million (9 percent)
were elderly and 8.4 million (16 percent) qualified on
the basis of disability.

There are a number of ways of meeting Medicaid’s
financial eligibility criteria, and elderly and non-elder-
ly people, especially those with long-term care needs,
often take different paths to Medicaid eligibility. The
majority of the disabled in Medicaid arrive at eligibili-

11 For example, if Medicaid applications are denied or not acted upon within a reasonable amount of time, applicants must be
afforded due process protections. U.S. Const. amend. XIV; SSA § 1902(a)(3) (42 U.S.C. § 1396a(a)(3)); 42 C.F.R. 8§ 435.911-.912.
12 SSA § 1811 (42 U.S.C. § 1395c); Medicare Payment Policies. Congr. Research Serv., RL30526 (Feb. 23, 2005).

13 SSA §§ 201, 1811 (42 U.S.C. §8 401, 1395c).

14 For certain “high income” Medicare beneficiaries, however, Congress has imposed higher premium payments than are required

of lower income beneficiaries.
15 SSA 8§ 1812, 1832 (42 U.S.C. 88 1395d, 1395k).
16 SSA 88 1814-1815, 1833 (42 U.S.C. 88 1395f-1395g, 1395I).
17 1d.

18 Medicaid: A Primer, Kaiser Commission on Medicaid and the Uninsured (July 2005).

19 See www.cms.hhs.gov/ (last visited April 1, 2008).



ty via a “welfare-related pathway.” That is, they qualify
for Medicaid because they also qualify for some other
form of public assistance. On the other hand, the eld-
erly primarily enroll in Medicaid once they need nurs-
ing home care and after they have spent down their
income and assets. They qualify through a “medically
needy” or “spend-down” pathway. The determination
of Medicaid eligibility can involve complex calcula-
tions with rules that vary widely across states.

In general, an individual should apply for Medicaid if
his or her income is limited and that person matches
one of the descriptions of the eligibility groups. (If
there is uncertainty as to Medicaid eligibility, qualified
caseworkers in the states are available to evaluate the
situation.)

ELIGIBILITY

7. Who qualifies for Medicaid
coverage?

Medicaid does not cover everyone who is poor and
uninsured. Under federal law, states are required to
include only certain groups of people in their
Medicaid programs.® These groups are collectively
known as “mandatory categorically needy,” which gen-
erally includes low-income children; pregnant or post-
partum women; the aged, blind, or disabled; certain
low-income children and families who qualify for fed-
eral welfare assistance; and low-income Medicare ben-
eficiaries.”

Federal law also permits states to expand Medicaid
coverage to other optional groups of individuals.
These groups fall into two categories — “optional
Categorically Needy”® and “Medically Needy.”*
Although these individuals share many characteristics
with those in the mandatory categories, they generally
have too much money or resources to qualify for
Medicaid under those categories.?

States may also cover other individuals under “waiver”
programs. These waiver programs allow CMS to
“waive” certain federal Medicaid requirements, thus
allowing states, for example, to expand coverage of
populations who would not otherwise be able to be
covered under Medicaid.”* More information on
“waiver programs” may be found at www.cms.hhs.gov/
and/or individual state Medicaid programs’ websites.

20 See SSA § 1902(a)(10)(A)(i) (42 U.S.C. § 1396a(a)(10)(A)(i)).

8. May I have both Medicare and
Medicaid at the same time?

Yes, individuals may be covered under both Medicare
and Medicaid at the same time. Any Medicare benefi-
ciary who meets the eligibility standards for Medicaid
(either under a mandatory or covered optional cate-
gory) may qualify for coverage for both Medicare and
Medicaid at the same time. For these “dual eligibles,”
state Medicaid programs generally pay for certain cost
sharing that is not covered by Medicare and certain
services that are not otherwise covered by Medicare
(such as long term care services). For example,
Medicaid programs must pay for all Medicare premi-
ums, deductibles, and coinsurance for Medicare bene-
ficiaries with incomes at or below 100% of the federal
poverty level (FPL) and who meet certain Medicaid
criteria.®

9. What is Medicaid planning and how
does it affect eligibility?

Medicaid planning is the process by which people
who would not immediately qualify for Medicaid
“rearrange” their assets to qualify for Medicaid bene-
fits, usually for nursing home or long-term care. The
Medicaid program is not an age-based entitlement
program like Social Security, but is a “means-tested
program,” meaning that it is intended to provide assis-
tance to those individuals whose incomes and assets
are not enough to pay for their healthcare. The goal
of Medicaid planning is therefore to minimize the
financial impact of the cost of health and long-term
care on the individual and his/her family. Medicaid
planning involves a process of analysis and advice, the
goal of which is to make the individual eligible to
receive Medicaid benefits, if possible.

There is considerable debate about whether
“Medicaid planning” is appropriate. Opponents argue
that individuals who have assets should be required to
use those assets to pay for their care (often long-term
care) until they meet the eligibility rules for Medicaid.
They argue “rearranging” or “diverting” those assets
unfairly shifts the cost of the care to the government
(in other words, to taxpayers). Proponents argue that
because the cost of long-term care is higher than
many people can afford, and because the rules do not
prohibit individuals from “rearranging” “or “reconfig-
uring” their assets so as to qualify for Medicaid nurs-

21 SSA § 1902(a) (10)(A)(i) (42 U.S.C. § 1396a(a)(10)(A) (i) ; 42 C.FR. § 435.100 et seq.
22 SSA § 1902(a) (10) (A)(ii) (42 U.S.C. § 1396a(a)(10)(A)(ii)); 42 C.FR. § 435.200 et seq.
23 SSA §§ 1902(a)(10)(C), 1905(a) (42 U.S.C. §8 1396a(a)(10)(C), 1396d(a)); 42 C.FR. § 435.300 et seq.; 42 C.F.R. § 435.800 et seq.

24 Medicaid At-a-Glance, Ctrs. For Medicare & Medicaid Servs (2005).

25 See SSA § 1115 (42 U.S.C. § 1315).

26 SSA § 1905(p) (42 U.S.C. § 1396d(p)). These individuals are also known as “Qualified Medicare Beneficiaries” or “QMBs.”




ing home benefits, it is justified to shift the cost of
long-term care from the individual to the government
in this way.

Whichever view is more correct, Medicaid planning is
very complicated and federal law changes have recent-
ly made it harder not to spend those assets for an
individual’s care.” Medicaid planning usually involves
getting advice from an attorney.

10. What assets may | own and still
qualify for Medicaid?

As explained above, Medicaid is a “means-tested”
program and not everyone is entitled to it. To limit
public expenditures, an individual must meet finan-
cial and categorical eligibility criteria in order to quali-
fy for Medicaid. To receive Medicaid covered long-
term care services, for example, a person’s income
must be under certain levels, and he/she must have
assets of less than a certain value. The monthly
income cap generally ranges from approximately
$1,500 to $2,400, and the amount varies every year
and in every state.

Every state also has a limit on what things (“assets”) a
Medicaid recipient may own and keep. “Countable
assets” consist of all investments such as stocks,
bonds, mutual funds, checking and savings
accounts and certificates of deposit. Countable
assets also include personal or real property (land)
as well as any art and collectibles. Generally, an indi-
vidual may keep a certain amount of “countable
assets” without having to sell them to qualify for
Medicaid.

All assets that are not specifically excluded are consid-
ered countable. The following are examples of
“excluded” assets and not counted in determining
Medicaid eligibility, but these may vary from state to
state:

A home or a life estate in a home, up to a certain
value;®

« In some states, a certain amount of the individual’s
personal possessions or property, like household
goods and clothing;

< One car, though a state may limit the value of the
vehicle that can be excluded;

e A prepaid irrevocable funeral contract, though
some states limit the cost of that contract;

* Funds to cover burial and funeral costs, in an

27 Deficit Reduction Act of 2005, §§ 6011-6016.

amount that varies by state;

e Burial spaces costs and related items for an individ-
ual and his/her immediate family;

 Life insurance, long-term care insurance, and cer-
tain other types of term insurance;

* The value of income-producing real property;
» Certain annuities.

In addition, assets that the individual does not have
the legal right to use or sell without the consent of
anyone else or that he/she has been unable to sell are
generally considered excluded.

Assets in an irrevocable trust (see Question 12 below),
in some instances, may be excluded. However, the
portion of the principal of the trust from which pay-
ment can be made to or for a person’s benefit is con-
sidered a countable asset. Furthermore, payments of
trust income must be used to pay for that person’s
care. The assets of both a husband and wife are con-
sidered together. All of the countable assets owned by
either spouse are totaled as of the first day one spouse
enters a hospital or nursing home for long-term care.
The total assets are then divided equally between
them. The spouse at home (“community spouse”) is
permitted to retain a certain amount, which again
varies by state.

11. What are the “spend down”
provisions of Medicaid?

If individuals have the resources to pay for their
care, either in assets or income, Medicaid requires
them to use that money to pay for their healthcare
services. On the other hand, Medicare has the pri-
mary responsibility for the cost of care even if the ben-
eficiary could otherwise pay for it. Under Medicaid,
income from Social Security, pensions, interest, divi-
dends and rents must be used to pay for care. But,
Medicaid allows recipients in nursing homes to keep a
certain small amount per month as a “personal needs
allowance” to be used for things like stamps, newspa-
pers, haircuts, etc.

The process under which an individual depletes
his/her assets before qualifying for Medicaid is called
“spend down” because those assets must be “spent
down” to the level that makes the person financially
eligible for Medicaid in his/her state.

Some people are tempted to give away their assets to
qualify for Medicaid. There are strict rules, however,

28 While this amount used to be unlimited, Section 6014 of the Deficit Reduction Act of 2005 capped at $500,000 the amount of
home equity a person can exclude from their assets. A state has the option to increase that cap to $750,000,000, however.



that limit this. Under federal law, if a person gives
away or sells assets for less than they are worth during
the “look-back” period, he/she is not eligible for
Medicaid. The “look back” period is the 60 months
before that individual goes into a nursing home and is
eligible to apply for Medicaid. If an individual trans-
fers his/her home or any countable assets for less
than fair market value during this period, he/she will
be ineligible for Medicaid assistance for nursing home
care or community-based care. The period of ineligi-
bility is determined by dividing the fair market value
of the property transferred by the average monthly
cost of nursing home care in the state, which results in
the number of months that person has to wait to get
Medicaid.

12. What is a Medicaid Trust?*

Medicaid Trusts are usually used or set up when an
individual has too much income to qualify for
Medicaid. According to CMS, a Medicaid-qualifying
trust” is a trust or similar legal device that a person
(or his/her spouse, guardian or legal representa-
tive) creates, under which (a) that person is the
beneficiary of all or part of the payments from the
trust, and (b) the amount of those payments is
determined by one or more trustees who have dis-
cretion as to how much they distribute to that indi-
vidual. An attorney almost always drafts legal instru-
ments like trusts.

In certain states, another type of trust can be used
when a person exceeds the state’s Medicaid income
limits but does not get enough income to pay
his/her medical bills. These instruments are called
“Miller Trusts” or “Qualified Income Trusts” and,
although money from the trust is used to pay for
that person’s care, the use of the Trust may allow
that individual to qualify for Medicaid even though
he/she is technically over the income limits. These
also are complicated legal instruments and are best
handled by attorneys.

COVERAGE

13. What does Medicaid cover?

State Medicaid programs are required to cover broad
categories of services for the majority of Medicaid
beneficiaries. Required Medicaid services include:
inpatient and outpatient hospital services; physician

29 See CMS State Medicaid Manual §3215 and 3259.
30 SSA 8§88 1902(a)(10)(A), 1905(a); 42 C.F.R. § 440.210.

services; rural health clinic and federally qualified
health center services; laboratory and x-ray services;
nursing facility services for individual 21 and over,
except for certain mental health populations; early
periodic screening, diagnosis, and treatment (EPSDT)
for individuals under 21; pregnancy-related services;
family planning services and supplies; and home
healthcare services for individuals entitled to nursing
facility services.* (Unlike Medicare and the majority
of commercial insurers, Medicaid programs generally
must provide coverage of long term care services.)

States may also choose to provide a wide range of
optional services under their Medicaid programs.
These services include prescription drugs, dental serv-
ices, and physical therapy.®* States have wide latitude
to determine what optional services to provide.
However, if they choose to offer any optional service,
they are generally required to provide that same serv-
ice to all Medicaid recipients covered under the State
Plan.®

States may also cover other types of services under
“waiver” programs. As noted above, waiver programs
allow CMS to “waive” certain federal Medicaid
requirements, which includes allowing states to
expand coverage of services that would not otherwise
be covered under Medicaid, as well as to impose a dif-
ferent type of Medicaid benefit package that would
otherwise be required under federal law.** More infor-
mation on “waiver programs” may be found at
www.cms.hhs.gov/ and/or individual state Medicaid
programs’ websites.

Recent changes to federal law will also allow states to
alter benefit packages based on “benchmarks” for cer-
tain populations through State Plan Amendments.
States, however, have yet to utilize this option.*

14. What are the most commonly
covered optional services under the
Medicaid program?

Although states have the discretion to determine
which optional services they choose to provide, there
are some consistencies among coverage across differ-
ent Medicaid programs. The most commonly available
optional services include dental services; physical and
occupational therapy; prescription drugs; prosthetics
and eyeglasses; and hospice care.®

31 SSA §§ 1902(a) (10)(A), 1905(a) (42 U.S.C. §§ 1396a(a)(10)(A), 1396d(a)); 42 C.FR. § 440.225.
32 SSA §§ 1902(a) (10)(B)-(C), 1905(a) (42 U.S.C. §§ 1396a(a)(10)(B)-(C), 1396d(a)).

33 SSA §8 1115, 1915(c)-(e) (42 U.S.C. §§ 1315, 1396n(c)-(e)).

34 See Deficit Reduction Act of 2005, § 6044, Pub. L. No. 109-362 (Feb. 8, 2006).
35 See Medicaid At-a-Glance, Ctrs. For Medicare & Medicaid Servs (2005).




15. Do | have to obtain pre-authorization
from Medicaid before | can receive
healthcare services?

It depends on the state. Federal law permits states to
impose different types of utilization controls on the
use of both mandatory and optional Medicaid servic-
es. For example, states may impose limits on the num-
ber of visits that may be covered.*®

States also have the option of utilizing managed care
principles in the operation of their Medicaid pro-
grams — either through a “waiver” program or
through a State Plan Amendment approved by CMS.*
One of the commonly used techniques for control-
ling costs in Medicaid managed care programs is the
use of prior authorization (PA), which requires
Individuals to seek PA before they are able to receive
the service.® Although many states recently have been
using PA as a mechanism to control the significant
increase in prescription drug costs, the use of PA
varies from state to state. To determine if a particular
state Medicaid program requires PA for services, an
individual should consult the particular state
Medicaid program’s website.

See Appendix A for State contact information.

16. Can | obtain Medicaid coverage if |
am out of state?

Yes. State Medicaid programs are required to cover
certain Medicaid services when Medicaid recipients
are out-of-state (to the extent these services would be
covered if the individual received the same service in-
state). These services include: (i) services for a med-
ical emergency, (ii) services that are needed because
the individual’s health would be endangered if
he/she were required to travel to his state of resi-
dence, (iii) when necessary medical services are more
readily available in other states, or (iv) when it is a
general practice for Medicaid recipients to use med-
ical resources in another state.®

17. What do I have to pay for if I am on
Medicaid?

States have the authority to impose cost sharing on
certain Medicaid recipients. These obligations, such
as enrollment fees, premiums, deductibles, coinsur-
ance, or copayments, must be identified and
approved in the state Medicaid plan.* Cost-sharing
obligations will vary state by state.

Historically, states may impose only nominal
deductibles or co-payments on Medicaid recipients:
co-payments generally may not exceed $3, deductibles
may not exceed $2 per family per month, and coin-
surance must remain below 5% of the amount paid
by the state for the service.” States are prohibited
from imposing cost-sharing on some individuals and
services: children under age 18; pregnant women;
institutionalized individuals; and family planning,
emergency, and hospice services.*? Providers are pro-
hibited from denying services to Medicaid recipients
who are unable to pay any cost-sharing expenses.®

Recent changes in federal Medicaid law, however, pro-
vide states with additional flexibility, which includes
the ability to increase cost-sharing amounts, to place
cost-sharing requirements on previously protected
populations, to establish tiered co-payments, and to
permit providers to condition the provision of care
upon payment of cost-sharing.*

GENERAL QUESTIONS

18. Will I be able to select any
healthcare provider if | have
Medicaid?

No. An individual on Medicaid may select any health-
care provider that accepts Medicaid. For nursing care,
only those facilities that have been certified by the
Medicaid program accept this form of payment.

19. Where do I go for help in getting on
Medicaid?

Although the Federal government establishes
general guidelines for the program, the
Medicaid program requirements are actually
established by each State. Whether or not a per-

36 SSA § 1902(a)(10)(B) (42 U.S.C. § 1396a(a)(10)(B); 42 C.FR. § 440.230.

37 See, e.., SSA §8 1915(b), 1932 (42 U.S.C. § 1396n(b), 1396u-2).

38 See, e.g., SSA § 1927(d)(5) (42 U.S.C. § 1396r-8(d)(5)). PA, however, may not be applied to emergency services or certain EPSDT

services.

39 SSA § 1902(a)(16) (42 U.S.C. § 1396a(a)(16)); 42 C.FR. § 431.52.

40 SSA § 1916 (42 U.S.C. § 13960); 42 C.F.R. § 447.50 et seq.
41 SSA § 1916 (42 U.S.C. § 13960); 42 C.F.R. § 447.54.

42 SSA § 1916 (42 U.S.C. § 13960); 42 C.F.R. § 447.53.

43 Id.

44 Deficit Reduction Act of 2005, §§ 6041-43, Pub. L. No. 109-362 (Feb. 8, 2006).



son is eligible for Medicaid will depend on the 21. Whatcan I doif | disagree with a
State where he or she lives. deCISlon made by my Medlcald

American Health Lawyers Association has included its program?
Medicaid Consumer Fact Sheet, in both English and
Spanish, which lists both website links and phone
numbers in each state. To find out more about
Medicaid call the toll free number or visit the website
for your State.

An applicant may appeal any adverse Medicaid deci-
sion, particularly those related to eligibility. He or she
may even file an appeal if there is a delay in making
an eligibility determination. There will be information
on how to appeal printed on the decision notice sent
A list of toll free numbers can also be found on the in the mail.

federal Centers for Medicare and Medicaid Services

(CMS) website at

www.cms.hhs.gov/medicaid/consumer.asp

CMS has resources available on its website to help you
determine how to apply for Medicaid benefits. Use
the following link for a list of state contacts:
www.cms.hhs.gov/apps/contacts/

For more information, see:

www.cms.hhs.gov/medicaid/eligibility or
www.cms.hhs.gov/medicaid/whoiseligible.asp or
www.cms.hhs.gov/MedicaidEligibility/downloads/
MedGlance05.pdf

20. What if I don’t qualify for
Medicaid? Is there any other help
for me?

Medicaid is a large program made up of many sepa-
rate programs designed to assist individuals in various
family and medical situations. When a person applies
for Medicaid, the information furnished on the
Medicaid Application and any required verification
will be used to determine which program(s) the appli-
cant qualifies for, and which program is best for that
individual. For example, individual states have care
support programs that are an adjunct to, but are sepa-
rate from, the traditional federal-state Medicaid pro-
grams described above.

Also, Medicare may cover up to 100 days of skilled
nursing care. All persons over 65 who have made
Social Security contributions are entitled to Medicare
benefits. Health Maintenance Organizations (HMOs)
and other health plans may offer long-term care cov-
erage. In addition, purchasing low cost health insur-
ance may also be an option.




APPENDIX A
FACT SHEET IN ENGLISH

APPENDIX B
FACT SHEET IN SPANISH

APPENDIX C
GLOSSARY

NOTE: Fact Sheet is also available in traditional
Chinese. The English, Spanish, and Chinese versions
can be downloaded at healthlawyers.org/factsheet
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APPENDIX C

GLOSSARY

Assets — To be eligible for Medicaid, a person’s
income must be under certain levels and he/she
must have assets of less than a certain value. Every
state has a limit on what assets a Medicaid benefici-
ary may own and keep for purposes of financial eli-
gibility. “Countable assets” consist of all investments
such as stocks, bonds, mutual funds, checking and
savings accounts, certificates of deposits, personal
and real property, art and collectibles. “Excluded”
assets are not counted in determining Medicaid eli-
gibility and vary from state to state but generally
include a home or life estate in a home, burial
space costs and related items, life insurance, long-
term insurance, other types of term insurance, the
value of income-producing real property, and cer-
tain annuities.

Beneficiary — An individual who is eligible for and
enrolled in their state’s Medicaid program.

Categorically Needy — Certain groups of Medicaid
beneficiaries who qualify for the basic mandatory
package of Medicaid benefits which generally
includes low-income children, pregnant or post-
partum women, the aged, blind, or disabled, cer-
tain low-income children and families who qualify
for federal welfare assistance, and low-income
Medicare beneficiaries.

Co-payment — A fixed amount paid by a Medicaid
beneficiary at the time the beneficiary receives a
covered service from a participating provider.

Centers for Medicare & Medicaid Services (CMS)
The Centers for Medicare & Medicaid Services
(CMS) is a Federal agency within the U.S.
Department of Health and Human Services with
the responsibility of administering the Medicaid,
Medicare, and the State Children’s Health
Insurance programs. CMS was formerly known as
the Health Care Financing Administration
(HFCA).

Dual Eligibles — Individuals who are eligible for
both Medicare and Medicaid coverage. State
Medicaid programs generally pay for certain cost
sharing and services that are not otherwise covered
by Medicare including nursing home services, pre-
scription drugs, and payment of Medicare premi-
ums, deductibles, and co-insurance.

Federal Financial Participation (FFP) — The federal
matching funds paid to states for expenditures for

Medicaid services or administrative costs. The level
of FFP for service costs varies from state to state
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because the statutory formula that determines FFP
provides greater federal assistance to states with
lower per capita incomes. Administrative costs are
generally matched by the federal government at
50%.

Fee-for-Service — A method of payment for services
whereby doctors and hospitals are paid for each
service they provide.

Financial Eligibility — Financial eligibility require-
ments vary from state to state and from category to
category, but generally financial eligibility require-
ments put limits on the amount of income and
assets an individual may have in order to qualify for
coverage.

Medicaid Trust: A trust or similar legal device that
a person (or his/her spouse, guardian or legal rep-
resentative) creates, under which (a) that the per-
son is the beneficiary of all or part of the payments
from the trust, and (b) the amount of those pay-
ments is determined by one or more trustees who
have discretion as to how much they distribute to
that individual.

Medical Assistance — The term used in the federal
Medicaid statute to refer to payment for items and
services covered under a state’s Medicaid program
on behalf of individuals eligible for benefits.

Medically Needy — An optional Medicaid eligibility
group made up of individuals who qualify for cov-
erage because of high medical expenses. These
individuals also must be categorically eligible but
their income is too high to qualify them for “cate-
gorically needy.”

Prior Authorization — When an item or service
requires prior authorization, the state Medicaid
agency will not pay for the item or service unless
approval is obtained in advance by the beneficiary’s
treating provider.

Spend-Down — In some eligibility categories, indi-
viduals may qualify for Medicaid coverage even
though their incomes are higher than the specified
income through a process called “spending down.”
Under this process, the medical expenses that an
individual incurs during a specified period is sub-
tracted from the individual’s income during that
period and once the individual’s income reaches a
state-specified level, the individual qualifies for
Medicaid benefits for the remainder of the period.

Spousal Impoverishment — A set of rules that states
are required to apply in a situation where a
Medicaid beneficiary resides in a nursing facility
and his or her spouse remains in the community.
The rules specify the amounts of income and




resources each spouse is allowed to obtain without
jeopardizing the institutionalized spouse’s eligibility
for Medicaid benefits and are designed to prevent
the impoverishment of the spouse residing in the
community.

State Medicaid Plan — A written plan meeting feder-
al statutory requirements that is required to be sub-
mitted and approved by the Secretary of the
Department of Health and Human Services (HHS)
for each state in order to participate in the
Medicaid program. The State Plan must provide
details about administration, eligibility, coverage of
services, beneficiary protections, and reimburse-
ment methodologies. Any changes to the State
Plan, known as State Plan Amendments, must also
be approved by the Secretary of HHS.

State Children’s Health Insurance Program
(SCHIP) — SCHIP is a federal-state matching pro-
gram of health care coverage for uninsured, low-
income children. Children who are eligible for
Medicaid are not eligible for SCHIP.

Supplemental Security Income (SSI) — A Federal
entitlement program that provides cash assistance
to low-income aged, blind, and disabled people.
Generally, individuals receiving SSI benefits are eli-
gible for Medicaid coverage.

Waivers — The Secretary of HHS may, upon the
request of a state, allow the state to receive federal
Medicaid matching funds for services for which fed-
eral matching funds are not otherwise available. For
example, a state may use the waiver program to
receive federal matching funds for home and com-
munity-based services or to cover certain categories
of individuals for which federal matching funds are
not otherwise available.
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