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Introduction

e age of social media is changing the social falofithe
world and transforming the way we communicate. \\eia
the midst of a transformation from the 2industriakaia®
agé to the @social media® age. @Social media® allowsr@n
to create and disseminate information, ideas, ap&l&nces
and communicate quickly and e€ciently using lowtcasd
highly scalable web-based technoldgy.
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Blogs and blogging can be viewed as a benchmatieor
start of the social media paradigm skiBlogs moved us from
a read-only web to a 2world live web® driven byrigemerated
content through tools such as blogs, wikis, podcastture
sharing, micro-blogs, livecasting, social newgitag social
bookmarking, and social network platforms. Nameshsas
MySpace, YouTube, Flickr, Skype, Facebook, Desicand
Twitter have become iconic words in today's elettally
connected world. By example, consider the riseefEace-
book nation,® now over 400 million people, whichkes it the
third largest country behind China and India.

As the social media shis occurs, the way we seekmt
deliver healthcare is changing. e healthcare inthysis
embarking on a new generation of care delivery:borilée
around participatory medicine, where the activerol the
patient is emphasized in medical decision makRiRgrtici-
patory medicine involves a new breed of informealltie
consumers, known as 2e-patients,® who are usingviie
to gather information, seek online guidance, dembiter
health information and services, and insist on,ardnt
relationship with their doctor§Social media allows online
care systems to evolve to connect consumers ta-phys
cians immediately, whenever and wherever they ttesd,
breaking down traditional barriers to access amolndahg
limited physician resources to be allocated in neys’

Why Does Social Media Matter?

Why should healthcare lawyers be concerned? Lawneers a
communicators who live in the world of information®ading,
writing, interpreting, communicating, and networkgjnWe
need to understand and use these social techntdads: In
addition, legal disputes osen arise when there &enges

in the normal course of doing business. e impactsufcial
media is causing fundamental changes leading taiguss
from healthcare clients.

To date there are at least 540 hospitals in theedi8tates
utilizing social media tools: Hospitals accountZd7 YouTube
channels, 316 Facebook pages, 419 Twitter accounat$,7
blogs® Creative hospitals have used viral videos on YoaiTub
to promote breast cancer awareness, generatingms!bf
views? Hospitals are learning to monitor social mediarcha
nels and capitalize on content captured by theiiepés. For
example, Mayo Clinic utilized a patient recorded witte
highlight the healing power of music, which wastkeen by
millions 1°

Likewise, healthcare professionals, including migss,
nurses, and others are blogging and using sociafonking
tools like Twitter to communicate and collaboragenumber
of medbloggers is in the thousands. Physicians aatthitare



professionals are using social media tools thrargime
health communities, like MedHelp, to provide curremédical
information to the public and answer questidhKnowledge
about health and medicine is being crowdsourcedymanhic
wiki-based systems, like the Medpedia Project,dHatvs
health professionals across disciplines to createent and
collaboraté?

The Intersection of Social Media and the Law
As social media extends its reach to the healthsetting,
some interesting scenarios arise that might leddbality for
healthcare providers. For example, would you ferafedable
with your surgeon tweeting from the operating roouoridg
your surgery? Would you consider tweeting from therap
ing room while having surgery? Both have been dadebath
raise interesting issues for patients and healthpeoviders.

On October 29, 2008, a patient provided what isbed
to be the ®rst live tweet from the operating roBmbert
Hendrick, co-founder of the website changehealthcare
com, tweeted from the operating room at the Sutgidaic
in Nashville, TN while laser ablation surgery waade
performed on him to remove his varicose véins. tweets,
which continued through follow-up surgeries, inclddefer-
ences to the temperature of the room (cold), thecéiyeness
(and lack thereof) of the numbing medicine, kudoshe 2rock
star® surgeon for allowing the live tweets, the mp#ying in
the operating room (country musicbit is Nashvillesa all),
the taste of burnt blood in the back of his thrizatn the laser
(which was normal according to the surgeon), and*Bed
bad stick. Ow ow ow ow oW.°

On the other side of the scalpel, surgeons from HEory
Hospital in Detroit, MI tweeted live while perforngrsurgery
to remove a cancerous tumor from a man's kidhegy were
able to provide short, real-time updates while dagllsurgeon
performed the procedure and the chief resident tyymed
tweets. «e lead surgeon, Dr. Craig Rogers, providee &nal
tweet, 2ee robotic partial nephrectomy was a sucsesank
you for joining us today.®

Why would a patient choose to tweet during surgery?
According to Robert Hendricks, it was to encouragegpar-

acronym used among those using social media is 3TKIED
much information. When restraint is not used in png health-
care-related information online, it can lead tolgems. For
example, an emergency room physician who entertaiasts at
a dinner party with anecdotes about his patientdd:poten-
tially violate the Health Insurance Portability adsdcount-
ability Act (HIPAA) or other privacy laws, but thikdlihood of
the violation being discovered is slight. Howeves,disclosure
risk becomes much higher when that same physiciaetsihis
thoughts about patients to his followers on Twitter

Even seemingly innocuous information can potenyiak
used to the detriment of the individual or entityattposts it
online. For example, an insurance company calleduiife
used vacation photographs shared online via Fadeaspart
of its investigation of an insured woman that ledfte discon-
tinuation of long term sick leave bene®ts she a@sving as a
result of alleged depressiéh.

In December of 2009, a hospital employee was fooced
resign because of a single tw@&he was responding to the
following tweet from the Mississippi governor: 8Gthe
Legislature recognizes our dire ®scal situatiook ferward
to hearing their ideas on how to trim expenses.°hespital

ency in healthcateand to some extent to provide a distraction

from his nervousness about the surgé@ne of the primary
reasons for a surgeon tweeting during surgery isatauc It
can educate patients and transform the fear ofrdmawn,
scary procedure into something that is understatfeland
more familiar and keep family members informed dgra

patient©s surgical procedBr. Rogers, who performed the

cancer surgery at Henry Ford Hospital, used it fasma of
patient education, intending to 2get the word outatfa tumor
can be removed without taking the entire kidiey any
event, tweeting during surgery is something thatriéeer
generation of providers might be more inclined to eace
because they are 2used to putting their life orfithe.
However, being comfortable with putting information
online for everyone to see can lead to trouble eikample,
many people lack common sense about the extenfaf in
mation that is appropriate to put online. Indeed;cenmon
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Endnotes

1 Traditional media resources such as newspapers, television, andr®that
require more signi®cant resources to create and publish.

2 The Wikipedia de®nition of social medidttp://en.wikipedia.org/wiki/
Social_media

3 In 2004 there were less than 2 million blogs. In 2010 there are now over
126 million blogs. See www.blogpulse.com.

4 Facebook now has over 400 million users 50% of whom log on every
day. These users share 3 billion photos each month and 5 billion pieces
of content (links, news, posts, notes) each week. Users spend an
average of 55 minutes per day on FacebookSee www.facebook.com/
facebook?ref=pf#/press/info.php?statistics

5 The Wikipedia de®nition of participatory medicinéttp://en.wikipedia.org/
wiki/Participatory_medicine

6 Society for Participatory Medicinehttp://participatorymedicine.org; Tom

Ferguson, M.D.,epatients, how they can help us heal health care, available

at http://e-patients.net/e-Patients_White_Paper.pdf
7  SeeAmerican Well,http://www.americanwell.com.
8 Hospital Social Network List Found In Cache,http://ebennett.org/hsnl.
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Providence St. Vincent Medical Center, Portland, OR, Pink Glove Dance
www.youtube.com/watch?v=0OEdVfyt-mLw

See Sharing Mayo Clinic, Mayo Clinic Music Furittp://sharing.mayoclinic.
org/2009/04/07/mayo-clinic-music-fun; Mayo Clinic Piano Storywww.
youtube.com/watch?v=iUeAFUSS5e( and the YouTube Duet viewed by
over 5 million people.www.youtube.com/watch?v=RI-I0tK8OKO.

MedHelp, www.medhelp.org.

The Medpedia Project,www.medpedia.com.

The Implications for Live Tweeting Surgerylealth Care Law Blog,http://
healthcarebloglaw.blogspot.com/2008/11/implicationsfor-live-tweeting-
surgery.html Robert Hendrick blogged about his live tweeting experience
in the operating room. Robert Hendrick©s surgery blog, PartHitp://
company.changehealthcare.com/live-from-the-operatig-room/.

Robert Hendrick's surgery blog, Part |http://company.changehealthcare.
com/live-from-the-operating-room/; Robert Hendrick©s surgery blog, Part
I, change:healthcare bloghttp://company.changehealthcare.com/live-
from-surgery-part-2/.

Surgeons Send Tweets from Operating RoomFeb. 17, 2009, CNN
Online,www.cnn.com/2009/TECH/02/17/twitter.surgery/index.
html?iref=mpstoryview.

Live from the Operating Roomchange:healthcare blog,http://company.
changehealthcare.com/live-from-the-operating-roont

Surgeons Send Tweets from Operating RoomFeb. 17, 2009, CNN
Online.www.cnn.com/2009/TECH/02/17/twitter.surgery/index.
html?iref=mpstoryview.
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Woman Loses Sick Leave Bene®ts for Depression Thanks to Facebook
Pics, PsychCentral.com, Nov. 20, 2009,http://psychcentral.com/blog/
archives/2009/11/20/woman-loses-sick-leave-bene®tgor-depression-
thanks-to-facebook-pics/.

Single tweet by hospital employee to Mississippi governor allegedlyolates
HIPAA, forces her to resignClinical Cases and Images: CasesBloghttp://
casesblog.blogspot.com/2009/12/single-tweet-by-hospital-employee-
to_22.html.

Chiropractor Sued Patient Over Negative Internet ReviewtlealthBeat,
www.ihealthbeat.org/Articles/2009/1/8/Chiropractor-Sues-Patient-Over-
Negative-Internet-Review.aspx

Steven Biegel, D.C. v. Christopher Norberg et alCGC-08-472522 (Cal.
Super. Ct. County of San Francisco Feb. 25, 2008).

Medical Justice,www.medicaljustice.com.

aGag Contract Wall of Shame,®* RateMDs.comyww.ratemds.com/
social/?q=node/35256.

MySpace, Facebook Pages Called Key to Dispute Over Insurance
Coverage for Eating DisordersLaw.Com, Feb. 1, 2008, www.law.com/jsp/
law/LawArticleFriendly.jsp?id=900005559933.

My Interview with Robert (Dr. «Flea») LindemaNew York Personal Injury
Law Blog, Jan. 15, 2008, www.newyorkpersonalinjuryattorneyblog.
com/2008/01/my-interview-with-robert-dr- ea.htm]l.

Lawyers warn: Bosses who 2friend® are begging to be suedNat'l L.J., Oct.
22, 2009, www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1202434882706 &slr
eturn=1&hbxlogin=1

Pietrylo v. Hillstone Restaurant GroupNo. 06-5754 (D.N.J. July 24, 2008).
18 U.S.C. §§ 2701-11.

Shutting down social media? Not here Running A Hospital,http://runnin-
gahospital.blogspot.com/2009/10/shutting-down-social-media-not-here.
html.
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